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United States Court of Appeals for the 

District of Columbia 

i 

l 

— 

i 

a In the District Court of the United States for 

the District of Columbia 

No. 88178 At Law 

i 

Leola Woollen, Plaintiff , 

vs. | 

Eugene H. Lorenz, Administrator of the estate of Clarence 

B. Seal, deceased, Defendant. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

I 

1 Declaration 

Filed October 29, 1936 | 

i 

In the District Court of the United States for the District 

of Columbia 

Law No 88178 

Leola Woollen, Mecklenburg County, North Carolina, 

Plaintiff , 

I 

vs. 

I 

Eugene H. Lorenz, Administrator of the estate of Clarence 
B. Seal, deceased, Investment Building, Washington, 
D. C., Defendant. \ 

The plaintiff, Leola Woollen, sues the defendant, Eugene 
H. Lorenz, administrator of the estate of Clarence Bj Seal, 
deceased, duly appointed as such in the District Co^irt of 
the United States for the District of Columbia, holding a 
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probate court on the 28th day of September 1936, in Ad¬ 
ministration Cause No. 50-477, for that, heretofore to wit,- 
on the 9th day of November 1934 at or about 10:45 p. m., 
the said defendant’s decedent, Clarence B. Seal, was the 
operator of a certain motor vehicle which was then and 
there being propelled by him in an easterly direction on 
North Carolina State Highway No. 10 about 2 miles west of 
the town of Statesville, North Carolina and at the time and 
place aforesaid the plaintiff was riding as a guest of the 
said defendant’s decedent in the said motor vehicle being 
propelled by him as aforesaid. 

Whereupon it became and was the duty of the said defen¬ 
dant, in the operation of the said motor vehicle to exercise 
reasonable care in the operation thereof, so as not to cause 
injury to the plaintiff riding as the said decedent’s guest 
therein or other persons lawfully upon the highway. 
2 Yet the said defendant’s decedent not regarding 

his duty in the premises, but carelessly neglecting 
the same, did negligently and carelessly operate the said 
motor vehicle at a fast and excessive rate of speed, without 
keeping the same under reasonable and proper control, and 
without keeping or maintaining a reasonable or proper look¬ 
out, and said defendant ’s decedent did further negligently 
and carelessly operate the said motor vehicle in violation 
of sub-section 51, of section 2621 of the North Carolina Code 
of 1931 which required the motor vehicle operated by the 
said decedent to be propelled by him on the right side of the 
highway but that the said decedent did negligently and care¬ 
lessly operate the same on the wrong side of the highway 
and said decedent did further negligently and carelessly fail 
to slow down the speed of the said motor vehicle being 
propelled by him or stop the same when he saw or in the 
exercise of reasonable care should have seen that a col¬ 
lision was imminent with another motor vehicle being pro¬ 
pelled in an opposite direction and as a result of the negli¬ 
gence of the said defendant’s decedent, as aforesaid, said 
motor vehicle being propelled by the said decedent was 
caused by him to collide with an automobile truck which was 
then and there being operated in a westerly direction on 
said highway at the said place and as a result of said col¬ 
lision, plaintiff was thrown from her position in the said 
motor vehicle and against parts thereof and as a result 
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thereof sustained serious and permanent physical injuries, 
in that plaintiff sustained a fracture of her spine which has 
and will in the future permanently impair her ability tp use 
the same or to walk and plaintiff sustained a severe lacera¬ 
tion of her scalp with a permanent scar therehj and 

3 plaintiff sustained numerous bruises, contusion^ and 
lacerations about her head, body and limbs andj as a 

result of said spine fracture plaintiff was required to be 
placed in a plaster cast for a long period of time, and plain¬ 
tiff was thereafter required to wear a certain cast collar 
around her neck for a long period of time and plaintiff’s 
nervous system was severely shocked and permanently im¬ 
paired and plaintiff suffered and will in the future buffer 
great physical and mental pain and anguish, and plaintiff 
has and will in the future continue to suffer from headaches 
and intense pain in her back and plaintiff incurred and will 
in the future incur large expense for medical, surgical, 
hospital, xray, nursing treatment and medicines, and plain¬ 
tiff lost and will in the future lose much time from hef em¬ 
ployment, with large loss of earnings; all to the plairitiff’s 
damage in the sum of Fifty Thousand ($50,000) Dollajrs. 

By the law of the State of North Carolina said cause of 
action which said plaintiff has against said decedentj sur¬ 
vives against such decedent’s estate, and is not barrpd by 
the death of the tort feasor. 

Wherefore, plaintiff brings this suit and claims daipages 
of said defendant in the sum of Fifty Thousand ($50,000) 
Dollars, besides costs of this action. 

ALVIN L. NEWMYER ; 
DAVID G. BRESS ! 

Attorneys for Plaintiff 
_ 

I 

4 Demurrer to Declaration 

Filed February 5, 1937 I 

# # * * # # * * * 

Now comes the defendant, Eugene H. Lorenz, Adminis¬ 
trator of the Estate of Clarence B. Seal, Deceased, and says 
that the Declaration filed herein is bad in substance^ 

HENRY I. QUINN j 

Attorney for Defendant , 
Eugene H. Lorenz. 
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NOTE: Among the points to be argued in support of the 
above Demurrer are the following: 

1. Under the Code of Laws of the District of Columbia 
the cause of action alleged in the Declaration abated with 
the death of Clarence B. Seal. 

2. The Code of Laws of the District of Columbia governs 
the question as to the survivor of the cause of action re¬ 
ferred to in the Declaration. 

| HENRY I. QUINN 

Attorney for Defendant . 


Memoranda 

FEBRUARY 5, 1937 

Points and authorities filed by defendant in support of 
demurrer. 


FEBRUARY 10, 1937 

Points and authorities filed by plaintiff in opposition to 
demurrer. 


APRIL 14, 1937 

Argument of demurrer in open court. 


District Court of the United States for the District of 

Columbia 

Wednesday, April 14,1937. 

Session resumed pursuant to adjournment, Hon. Daniel 
W. O’Donoghue, Justice, presiding. 

********* 

Upon consideration of the demurrer filed herein, to the 
declaration, it is ordered that said demurrer be, and the 
same is hereby sustained; whereupon, plaintiff by her at¬ 
torneys of record elects to stand on her declaration herein, 
and judgment is accordingly ordered. 
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Wherefore, it is considered that plaintiff take nothing by 
this action, that defendant go hence without day, be for 
nothing held and recover of plaintiff his costs of defense to 
be taxed by the clerk and have execution thereof. 

From the foregoing judgment plaintiff by her attorneys 
of record, in open Court, notes an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) with 
leave to deposit Fifty Dollars ($50.00) cash with the clerk 
in lieu thereof. 


6 Memorandum 

MAY 5, 1937 

Undertaking on appeal approved and filed. 


Assignment of Errors 

Filed May 5, 1937 j 

# * # # # # # # « 

The plaintiff assigns as error committed by the coiirt, the 
following: 

1. The court erred in sustaining the demurrer to the dec¬ 
laration and entering judgment thereon for the defendant. 

2. The court erred in refusing to apply the law of North 
Carolina as the lex loci, governing the validity of the dec¬ 
laration and in ruling that the law of the District of Colum¬ 
bia is controlling. 

3. The court erred in ruling that the declaration failed 
to state a cause of action. 

ALVIN L. NEWMYES 

DAVID G. BRESS I 
Attorneys for Plaintiff 

Service of a copy of the foregoing assignment of errors 
acknowledged this 5th day of May 1937. 

HENRY I. QUINN [ 
Attorney for Defendant 
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7 Designation of Record 

Filed May 5, 1937 

#*#*##*** 

The plaintiff designates the following to be included in 
the record on the appeal herein: 

1. Declaration 

2. Defendant’s Demurrer to Declaration 

3. Memo: Points and Authorities filed by defendant in 
support of Demurrer 

4. Memo: Points and Authorities filed by plaintiff in 
opposition to Demurrer 

5. Memo: Argument of Demurrer in open court 

6. Order of court sustaining Demurrer to Declaration 

7. Judgment for defendant on Demurrer and exception 
to the ruling of the court 

8. Memo: Minute entry plaintiff electing to stand on 
the Declaration and notation of appeal in open court to 
United States Court of Appeals for the District of Colum¬ 
bia and Order fixing cost bond at $100 or $50 cash in lieu 
thereof 

9. Memo: Undertaking on appeal approved and filed 

10. Assignment of Errors 

11. This designation 

ALVIN L. NEWMYER 
DAVID G. BRESS 
Attorneys for Plaintiff 

Service of copy of the foregoing Designation of Record 
acknowledged this 5th day of May, 1937. 

1 HENRY I. QUINN 

Attorney for Defendant 

8 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 7, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
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part of this transcript, in cause No. 88178 at Law, wfierein 
Leola Woollen is Plaintiff and Eugene H. Lorenz, Adminis¬ 
trator of the Estate of Clarence B. Seal, deceased, is De¬ 
fendant, as the same remains upon the files and of record in 
said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 1st day of June, 1937. 

C. E. STEWART, | 

(Seal) Clerk , 

\ 

Endorsed on Cover: No. 6982. Leola Woollen, Appel¬ 
lant, vs. Eugene H. Lorenz, Administrator of the estate of 
Clarence B. Seal, deceased. United States Court bf Ap¬ 
peals for the District of Columbia Filed Jun 2—1937 Mon¬ 
cure Burke, Clerk 

' i 
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LEOLA WOOLLEN, Appellant 


ENGENE H. LORENZ 


Administrator of the Estate of Clarence B. Seal 

Deceased, Appellee. 


BRIEF ON BEHALF OF APPELLANT 


STATEMENT OF CASE. 

This is an appeal by the appellant, plaintiff below, 
from a judgment for the defendant, administrator pf 
the estate of Clarence B. Seal, appellee herein, en¬ 
tered upon an order of the District Court of the United 
States for the District of Columbia, sustaining the de¬ 
fendant’s demurrer to the plaintiff’s declaration in an 
action for damages for personal injuries, instituted 
against the estate of said decedent after his death 
(R. 4). ^ . | 

The plaintiff’s declaration charges in substance that 
she was a guest in an automobile operated by the de¬ 
fendant in the State of North Carolina and as a re- 
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suit of the defendant’s negligent operation thereof she 
sustained certain physical injuries. It is further al¬ 
leged that by the law of the State of North Carolina 
the cause of action which the plaintiff obtained as a 
result of the said negligent operation of the automobile, 
survives against the decedent’s estate, and is not 
barred by his death (R. 3). 

To the declaration the defendant interposed a de¬ 
murrer on the grounds that the cause of action set 
forth in the declaration abated with the death of the 
decedent; that the law governing the existence of the 
cause of action is the law of the District of Columbia 
and not the law of North Carolina; and, that in the Dis¬ 
trict of Columbia a cause of action for personal injury 
abates upon the death of the tortfeasor (R. 3, 4). 

Argument upon the demurrer was duly had in open 
court and the trial judge sustained the demurrer, with¬ 
out opinion, and judgment was accordingly entered for 
the defendant from which an appeal was duly taken 
to this court (R. 4, 5). 

ASSIGNMENT OF ERRORS. 

The plaintiff assigns as error committed by the trial 
court, the following (R. 5): 

1. The court erred in sustaining the demurrer to 
the declaration and entering judgment thereon for the 
defendant. 

2 . The court erred in refusing to apply the law of 
North Carolina as the lex loci, governing the validity 
of the declaration, and in ruling that the law of the 
District of Columbia is controlling. 

3. The court erred in ruling that the declaration 
failed to state a cause of action. 
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PRELIMINARY ANALYSIS. j 

The defendant’s demurrer to the declaration is 
predicated upon one ground, viz, that the cause tif 
action set forth in the declaration is to be determined 
by the law of the District of Columbia and not by thq 
law of the State of North Carolina which, according 
to the allegations of the declaration, provides that a 
cause of action for personal injuries survives against 
a decedent’s estate and is not barred by the death of 
the tort-feasor (North Carolina Public Laws of 191^, 
Chapter 38, amending subsection 2 of Section 162 of 
the Consolidated Statutes). Further, although it is 
not set up as a ground of demurrer, it is believed that 
the defendant will claim that even if the lex loci is 
controlling and should apply, yet by statute in the 
District of Columbia no action can be maintained 
against an administrator for personal injuries. 

On the other hand, plaintiff bases her claim on the 
legal principles that the right to recover is to be de¬ 
termined by the law of North Carolina ; that the North 
Carolina law is not contrary to the public policy of thq 
District of Columbia; and notwithstanding the statute 
in the District of Columbia relieving administrators 
from liability for personal injuries, that statute can¬ 
not apply to the case at bar because, (1) in a question 
of substance it would amount to giving extra-terri¬ 
torial effect to the local statute; (2) that the statutory 
differences between North Carolina and the District qf 
Columbia would not require the District of Columbia 
to enforce a right contrary to its public policy in recog¬ 
nizing the plaintiff’s claim; and (3) that the District 
of Columbia statute should be construed to limit its 
application to causes of action arising in the District 
of Columbia. 
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ARGUMENT. 


The Controlling Rule of Survival of Causes of Action 
Is Determined by the Lex Loci, unless That Rule 
Is Contrary to the Public Policy of the Lex Fori. 

It is fundamental that an action for damages for 
personal injuries sustained as a result of the negligent 
operation of an automobile is a transitory action and 
may be brought in any jurisdiction where personal serv¬ 
ice of process may be had upon the tort-feasor. Dennick 
v. Railroad Co., 103 U. S. 11. The nature of the injury 
sustained by the plaintiff and the nature of her action 
is such that she had the right to maintain her suit, 
without more, in the courts of the District of Columbia. 
It is further fundamental that, in such actions, the law 
determining the existence and extent of the cause of 
action is governed by the lex loci and not by the lex fori, 
the theory of the rule being that since the plaintiff was 
subject to the laws where the tort was committed the 
defendant is likewise to be held according to that law. 

Spokane etc., Ry. Co. v. Whitley, 237 U. S. 487, 
59 L. ed. 1060; 

Slater v. Mexican National Ry. Co., 194 U. S. 120, 
48 L. ed. 900; 

Rubenstein v. Williams, 61 App. D. C. 266; 

Paxson v. Davis, 62 App. D. C. 146, Cert. den. 
290 U. S. 643, 78 L. ed. 558. 

In the Rubenstein case, supra, this court applied the 
law of the State of Virginia, as announced by its courts, 
there being no statutory enactment, on the family car 
doctrine. In the Paxon case, supra, this court applied 
the statute law of the State of Maryland with respect 


to certain rules of the road, in determining whether oil 
not negligence existed. 

These decisions are not novel in principle and arq 
part of an almost unanimous line of authorities to th^ 
same effect. In the Slater case, Mr. Justice Holmed 
said: 

“The theory ... is that, although the acf 
complained of was subject to no law having force 
in the forum, it gave rise to an obligation, an 
obligatio, which, like other obligations, follows 
the person, and may be enforced wherever the 
person may be found . . . But as the onlyf 
source of this obligation is the law of the place 
of the act, it follows that that law determines^ 
not merely the existence of the obligation . . i 
but equally determines its extent.’’ 

I 

i 

i 

A. Statutes Involved in the District of Columbia and 

North Carolina. 

. 

By statute in the District of Columbia a cause of 
action for damages for personal injury does not sur¬ 
vive the death of the tort-feasor. 

Title 24, sec. 31, Code of Laws for the District o^ 
Columbia (1929); (sec. 235, 1924 Code), provides: 

4 ‘ On the death of any person in whose favor ot 
against whom a right of action may have acr 
crued for any cause except an injury to the perf 
son or to the reputation, said right of actioh 
shall survive in favor of or against the legal 
representatives of the deceased; but no right 
of action for an injury to the person, except afe 








provided in title 21 of this Code, or to the repu¬ 
tation, shall so survive. (Mar. 3, 1901, 31 Stat. 
1227, c. 854, sec. 235.)” 

Title 21, section 1, Code of Laws for the District of 
Columbia (1929); (sec. 1301, 1924 Code), provides: 

“Whenever by an injury done or happening 
within the limits of the District of Columbia the 
death of a person shall be caused by the wrong¬ 
ful act, neglect, or default or any person or cor¬ 
poration, and the act, neglect, or default is such 
as would, if death had not ensued, have entitled 
the party injured, or if the person injured be a 
married woman, have entitled her husband, 
either separately or by joining with the wife, to 
maintain an action and recover damages, the 
person who or corporation which would have 
been liable if death had not ensued shall be 
liable to an action for damages for such death, 
notwithstanding the death of the person injured, 
even though the death have been caused under 
circumstances which constitute a felony; and 
such damages shall be assessed with reference 
to the injury resulting from such act, neglect, 
or default causing such death, to the widow and 
next of kin of such deceased person; Provided, 
That in no case shall the recovery under this title 
exceed the sum of ten thousand dollars: And 
Provided further, That no action shall be main¬ 
tained under this chapter in any case when the 
party injured by such wrongful act, neglect, or 
default has recovered damages therefor during 
the life of such party. (Mar. 3, 1901, 31 stat. 
1394, c. 854, sec. 1301.)” 












Title 29, sec. 251 of the Code of Laws for the Dis 
trict of Columbia (1929); (sec. 327, 1924 .Code), ])ro 


vides: j 

“Executors and administrators shall have full 
power and authority to commence and prosecute 
any personal action at law or in equity which 
the testator or intestate might have commenped 
and prosecuted, except actions for injuries! to 
the person or to the reputation; and they shall 
also be liable to be sued in the Supreme Coiirt 
of said District in any action at law or in Equity, 
except as aforesaid, which might have been main¬ 
tained against the deceased; and they shall be 
entitled to or answerable for costs in the sapae 
manner as the deceased would have been, and 
shall be allowed for the same in their accounts, 
unless it shall appear that there were not prob¬ 
able grounds for instituting or defending the 
suits in which judgments or decrees shall have 
been given against them. (Mar. 3, 1901, 31 stat. 
1241, c. 854, sec. 327; June 20, 1902, 32 stat. 529, 
c. 1329.)” i 

By statute in North Carolina a cause of action for 
personal injury based on negligence does survive, j 
The 1935 Code of North Carolina provides, Art. 18, 
sec. 159—entitled “Action survives to and against 
representative”: - ; 

“Upon the death of any person, all demands 
whatsoever, and right to prosecute or defehd 
any action or special proceeding, existing in 
favor of or against such person, except as here¬ 
inafter provided, shall survive to and against 
the executor, administrator, or collector of His 
estate. (Rev. s. 156; Code, s. 1490; 1868-9, c. 
113, s. 63.)” ! 
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Sec. 162—entitled “Actions which do not survive”: 

“The following- rights of action do not survive: 

1. Causes of action for libel and for slander, 
except slander of title. 

2. Causes of action for false imprisonment 
and assault and batterv. 

3. Causes where the relief sought could not be 
enjoyed, or granting it would be nugatory, after 
death. (Rev. s. 157; Code, s. 1491; 1868-9, c. 
113, s. 64; 1915, c. 38.)” 

B. The Weight of Authority in Survival Cases in Con¬ 
flict of Laws Is to Enforce the Lex Loci Notwith¬ 
standing An Abatement Statute at the Forum. 

The rule supported by the weight of authority is 
that the question of survival is governed by the law of 
the state in which the cause of action accrued, and will 
be enforced notwithstanding an abatement statute at 
the forum, or a common law rule at the forum against 
survival. 

Chubbuck v. Holloway, 182 Minn. 225, 234 N. W. 

314 (reversed on other grounds in 182 Minn. 

231, 234 N. W. 868). 

Burg v. Knox, 67 S. W. (2d), 96 (Mo.). 

Domres v. Storms, 260 N. Y. S. 335. 

Kertson v. Johnson, 185 Minn. 591, 242 N. W. 

329. 

Parsons v. American Trust & Banking Co., 73 

S. W. (2d), 698 (Tenn.). 

In each of the aforementioned five cases a situation 
was presented which is identical with that contained 
in the case at bar, in that the cause of action in each 





I 

case arose in a jurisdiction which permitted survival, 
and in each the suit was instituted against the lejgal 
representative of the deceased tort-feasor in a juris¬ 
diction where survival was prohibited by statute! or 
by the common law of that jurisdiction. In each chse, 
the court applied the rule that the lex loci controlled 
and applied it permitting survival in each. No public 
policy was found to be violated in the forum. The 
effect of these decisions on the public policy featurO is 
to hold that the trial mechanism of the courts of the 
forum does not present so strong an element of policy 
as to divest a legal right already vested by the v^lid 
laws of a sister state. 

In the Parsons case, supra, decided in the Supreme 
Court of Tennessee in 1934, the court said: 


“In so far as we have been able to discover, 
the appellate courts which have ruled the ques¬ 
tion in recent years have enforced the causb of 
action against the administrator of the estate of 
the wrongdoer when given by the law of | the 
state where the act was committed notwithstand- 

i 

ing the law of the forum did not permit its Sur¬ 
vival. ’ ’ I 

The converse situation was presented in the case of 
Ormsby v. Chase in the Supreme Court of the United 
States, 290 U. S. 387 , 78 L. ed 378 , where the plaintiff 
was injured in the State of New York by falling 
through an elevator owned by the defendant, who jwas 
domiciled in Pennsylvania. After the defendant’s 
death the plaintiff brought an action in Pennsylvania 
against the decedent’s administrator. According to 
Pennsylvania law, survival was permitted, but accord¬ 
ing to the law of New York, at that time, no survival 
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existed. The Supreme Court held that the law of New 
York where the cause of action arose governed sur¬ 
vival and accordingly the plaintiff was not entitled to 
the benefit of the survival statute in Pennsylvania. 

Chubbuck v. Holloway, supra, is directly in point; 
in that, in Minnesota which was the forum, there is a 
statute restating the common law rule that all actions 
for personal injuries abate with the death of the wrong¬ 
doer. The cause of action arose in the State of Wis¬ 
consin where there was a survival statute. The plain¬ 
tiff sued the administrator of the deceased defendant’s 
estate in Minnesota and it was there contended that 
to enforce the Wisconsin law in Minnesota, in the face 
of the Minnesota statute, section 9656 of the General 
Statutes of Minnesota of 1923 would violate the public 
policy of the forum, but the Court said: 

“ Plaintiff has a cause of action under the Wis¬ 
consin statute. That right is property. He 
owns something. Hs asks us to help him get 
it. . . . He is a citizen and resident of this 
state. Defendant is also domiciled within our 
borders. The property to be reached, so far as 
we know, is all in this state. Plaintiff should 
be entitled to come into the courts of his own 
state for redress of legal wrong when jurisdic¬ 
tion may be acquired. . . . Plaintiff has suf¬ 
fered a loss through decedent’s wrongful act. 
The law of Wisconsin gives him a remedy. Our 
public policy is not such as to prompt us in turn¬ 
ing him from our door and relegating him to a 
foreign state where the defendant, perchance, 
having no property, could not be reached. . . . 
The public policy of the forum cannot, without 


4 



any regard for logic or general principles of 
justice, be violated by the enforcement of a 
vested right created by the law of a foreigh 
state, or by the fact that the law which created it 
differs in respect to some debatable question of 
internal policy from the corresponding law of 
the forum. Especially is this so when there is, 
as here, nothing repugnant to good morals, and 
no violation of fundamental principles of jus¬ 
tice.” 

i 

i 

The following is stated in an article by Mr. Justice 
Beach of the Supreme Court of Errors of Connecticut, 
reported in 27 Yale Law Journal 656: 


“We must admit that extreme cases might be 
imagined in which the mere enforcement of a 
foreign right would be an offense against good 
morals. But such cases cannot arise among the 
several states of the United States. There dif¬ 
ferences relate to the minor morals of expedi¬ 
ency, and to debatable questions of internal pot- 
icy. It would be an intolerable affectation of 
superior virtue for the courts of one state to 
pretend that the mere enforcement of a right 
validly created by the law of a sister state would 
be repugnant, to good morals, would lead to dis¬ 
turbance and disorganization of the local nnj- 
nicipal law or would be of such evil example as 
to corrupt the jury or the public. ... No 
doubt every court prefers the law of its oWn 
state, but as between this union of states form¬ 
ing one nation, the only tolerable assumption 
must be that the laws of each state are well 
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adapted to do justice and promote morality 
within their respective limits; and the full faith 
and credit clause of the Federal Constitution 
has embodied that assumption in the supreme 
law of the land. It seems clear that the mere 
enforcement of a cause of action which has 
arisen under the laws of a sister state cannot 
offend public morals.” 

In Burg v. Knox, supra, the plaintiff was injured by 
the defendant’s negligence in Kansas. Subsequently 
the wrongdoer died and the plaintiff brought an action 
in Missouri against the decedent’s estate. By the law 
of Kansas where the cause of action arose survival was 
permitted. By the law of Missouri where the action 
was brought a statute prohibited survival. The court 
held that the law of Kansas controlled and accordingly 
permitted the survival of the action against the admin- 
trator in Missouri. 

C. In Analogous Cases of Survival Involving the Con¬ 
verse of the Case at Bar the Lex Loci Control. 

By the overwhelming weight of authority, if a sur¬ 
vival statute exists in the jurisdiction of the forum 
but not in the jurisdiction of the locus, the converse of 
the case at bar, the benefit of the survival statute is not 
allowed, the lex loci controlling. 

See, Annotations, 87 A. L. R. 852, 92 A. L. R. 
1502. 

Ormsby v. Chase, 290 U. S. 387, 78 L. ed. 378. 
Stratton’s Independence v. Dines, 126 F. 968 
(cert, den., 197 U. S. 623, 49 L. ed. 911). 
Gaskins v. Bonfils, 4 F. Supp. 547. 
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Friedman v. Greenberg, 110 N. J. L. 462, 166 A. 

119. j 

Orr v. Ahern, 107 Conn. 174, 139 A. 691. 

Hyde v. Wabash St. L. & T. R. R., 61 Iowa 441, 
16 N. W. 351. j 

Needham v. Grand Trunk R. Co., 38 Vt. 294. j 
Burgess v. Gates, 20 Vt. 326. 

Davis v. New York & N. E. R. Co., 143 Mask. 

301, 9 N. E. 815. ! 

Sumner v. Brown, 312 Pa. 124, 167 A. 315. ! 

Rothgeber v. Sommerhalder, 112 N. J. L. 546, 
171 A. 835. | 

Potter v. First Nat’l Bank, 107 N. J. Eq. 72, 
151 A. 546. | 

O’Reilly v. New York & N. E. R. Co., 16 R. I. 
388, 17 A. 171. 

j 

D. Survival Is a Question of Substance. 

j 

This line of cases lends support to those previously 
cited on the identical question in the case at bar, to the 
effect that, in view of the general principle that mat¬ 
ters of procedure are to be controlled by the lex fori 
and matters of substance by the lex loci, questions of 
survival (as distinguished from revival) are questions 
of substance and are not procedural and consequently 

are to be determined by the lex loci. I 

| 

i 

Ormsby v. Chase, 290 U. S. 387, 78 L. ed. 378 j 

The following is stated in 1 R. C. L., Sec. 21, p. 27 :j 

“While the right to revive an action for per¬ 
sonal injuries, after the death of the person in¬ 
jured, depends on the law of the forum and pot 
on the law of the place where the injury was 



i 

i 
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received and the cause of action arose, the 
weight of authority is otherwise with respect to 
the survival of a cause of action for personal 
injuries on which no action for personal inju¬ 
ries had been commenced at the time of the death 
of the person injured. This question pertains 
to the substantive right rather than to the rem¬ 
edy, and is, therefore, governed by the law of 
the place where the tort occurred and the cause 
of action arose, rather than the law of the forum. 
If an action is brought in one state on a cause 
of action arising in another state, and the cause 
is not one that survives by the law of the state 
where action is brought, but does survive by 
virtue of statute in the state where the cause 
arose, the law of the state where the cause arose 
will govern. The plaintiff must, however, in his 
declaration or complaint, allege the existence of 
a statute in the state where the cause arose 
which provides for its survival.’’ 

% 

E. Revival Cases as Distinguished Prom Survival 
Involve a Question of Procedure. 

Revival cases are determined on a different principle 
—that is, if a suit has been instituted during the lifetime 
of a party, the law governing abatement is the law of 
the forum, both parties having come within the juris¬ 
diction of that court. The theory apparently accepted 
in these cases is that although the nature and extent 
of the cause of action is determined by the locus as a 
matter of substance, when, thereafter, jurisdiction of 
that case is invoked in a particular court, the subse¬ 
quent death of either party becomes a matter subject 
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to the control of that court as part of its procedure. 
The ratio decidendi of these cases is that so long 
no suit has been instituted during the lifetime of the 
party decedent, the cause of action possesses the at¬ 
tributes of abatement or survival according to the law 
of the locus, but once an action is instituted in the life- 
time of the party, and therefore before its abatement, 
the abatement or survival character of the locus h° 
longer becomes material, and whether the action will 
thereafter abate is to be governed by the law of the 
forum, irrespective what the law of the situs provides. 
Accordingly the Supreme Court of the United State in 
B. & 0. R. Co. v. Joy, 173 U. S. 226, 43 L. ed. 677, laid 
down the rule that the law governing revival of actions 
is that of the forum. The Supreme Court, in the chse 
of Ormsby v. Chase, supra, decided many years later, 
recognized the different rules governing survival apd 
revival and applied the lex loci in a survival case, citing 
B. & 0. R. Co. v. Joy, supra, saying: 

“As there has been no suit, no question of re¬ 
vivor is presented (citations).” 

j 

Conversely, it is also held that if by the law of the 
forum the pending action does not abate but survives, 
the action will continue, even though under the law of 
the locus, a like action would have abated. 

B. & 0. R. Co. v. Joy, supra; 

Page v. United Fruit Co., 3 F. (2d) 747, Rev.|on 
other grounds in 274 U. S. 65, 71 L. ed. 929 ;j 

Gordon v. Chicago, R. I. & P. R. Co., 154 Iojwa 
449, 134 N. W. 1057. 

. .• .« ., . 






F. Minority Rule in Survival Cases. 

The following cases are the only ones which have 
been decided contrary to the decisions cited as support¬ 
ing the weight of authority. 

Whittin v. Bennett, 77 F. 271; 

Herzog v. Stern, 264 N. Y. 379; 

Dougherty v. Gutenstein, 10 F. Sup. 782; 

Texas & P. R. Co. v. Richards, 68 Tex. 375, 4 
S. W. 627. 

The Bennett case, supra, was decided in 1896 on the 
theory that whether a cause of action against a tort¬ 
feasor should survive is to be determined by the law 
of the tort-feasor’s domicile. This is an arbitrary out- 
of-the-line decision not justified by any of the authori¬ 
ties or bv sound reason. 

The case of Dougherty v. Gutenstein, supra, decided 
in a Federal District Court in May, 1935, is based solely 
on the case of Herzog v. Stern, as the law’ of New York, 
and refused to recognize the survival statute of the 
locus on the ground that it w’as contrary to New York 
Law where survival w’as not permitted. Shortly there¬ 
after, w’ithin the same year, on September 1, 1935, the 
legislature of New York amended its Decedent Estate 
Laws, section 118, overcoming the effect of the Herzog 
decision. The Herzog case has received no further 
recognition and should not be accepted in its refusal to 
enforce the lex loci. The basis of the majority decision 
was that the policy of New’ York in controlling the 
devolution of property of its decedents was sufficiently 
strong to refuse to disturb that devolution. The pre¬ 
vailing rule was expressed in the strong dissenting 
opinion of Mr. Justice Hubbs, in which Pound, C. J., 


concurred, to the effect that foreign causes of action 
may be enforced in the state of the forum, except ^n 
extreme cases, when, to permit their enforcement would 
offend the sense of justice of the courts, or menace the 
public welfare of the forum. The difference as to sur¬ 
vival between New York and Virginia (the lex lbci 
where survival was permitted) was said not to be of 
such character as to fall within the category of cases 
against the public policy of the forum. The lack jof 
wisdom of the majority opinion in the Herzog case may 
be inferred from the decision of the Supreme Court of 
the United States in Stewart v. B. & 0. R. R. Co., 168 
U. S. 445, 42 L. ed. 537, where the difference of statu¬ 
tory provisions for the distribution of the proceeds of 
recovery in death actions, between Maryland and the 
District of Columbia, vras held to be of minor consid¬ 
eration and not declaratory of such a public policy as 
would prevent the application of the lex loci. 

i 

G. Public Policy and Full Faith and Credit. 

(1) The District of Columbia Code Provisions On- 
Survival Apply Only to Causes of Action Aris¬ 
ing in the District of Columbia. 

It is submitted that there is nothing in the difference 
between the aforementioned survival and abatement 
statutes which expresses a fundamental public policy 
of natural justice contrary to the applicable law of the 
State of North Carolina permitting the survival of an 
action for personal injuries. The death statutes of 
Maryland and West Virginia have been enforced in 
the District of Columbia and have been held not to be 
contrary to the public policy of this jurisdiction. 

In the case of Weaver v. B. & 0. R., 21 D. C. 4^9, 
which was decided in this jurisdiction in 1893, the qu|es- 



tion involved concerned the enforcement of the law of 
West Virginia which provided for a limitation of two 
years for bringing suit for wrongful death. Suit was 
instituted in the District of Columbia after the lapse 
of one vear, as limited bv the District of Columbia 

V 7 w 

Code, and it was there contended that it fell within the 
provisions of the local law requiring suit to be brought 
in one year. In overruling that contention, Mr. Justice 
Cox, in holding that Dennick v. R. R., 103 U. S. 11, 
settled the law for this jurisdiction, said: 

‘ ‘ The Supreme Court then goes on to maintain 
that there is no difference at all between the 
right of action existing at common law, and one 
created by statute. 

“This proposition of the court is broad enough 
to embrace this case, even if we have no law 
similar to that of West Virginia. The state de¬ 
cisions do not go to the same length as the Su¬ 
preme Court on this general subject; but they 
also maintain the same doctrine, where, in the 
state where the remedy is sought, the policy is 
the same and the legislation is the same in char¬ 
acter as in the state where the cause of action 
has accrued and the right of action is given by 
statute. They hold that it is not at all necessary 
that the statutes in the two different states 
should be exactly the same. The only thing 
necessary is that the general policy of the two 
jurisdictions, and the principle of their legisla¬ 
tion, should be identical.’ 7 

Justice Cox then proceeded to hold that the law of the 
District of Columbia (23 Stat. 307) related solely to 
causes of action arising within the limits of the Dis- 








trict of Columbia and found that there was no other 
expression of public policy. He concluded that, as the 
suit was brought within the two-year period fixed by 
the statute of West Virginia, it could be maintained, 
pointing out, however, that the cause of action was 
governed by the West Virginia statute and that after 
the two-year limit fixed by that act, the right of action 
was gone absolutely. 

The effect of the Weaver case then was to hold Riat 
a two-year limitation fixed by the statute of another 
state was not contrary to the public policy of the Dis¬ 
trict of Columbia where there was a shorter period of 
limitation. The wrongful death statute in the State of 
Maryland has been and may be enforced in the Distinct 
of Columbia notwithstanding the difference between 
the two statutes, since it appears in both that the com¬ 
mon law obstacle has been removed, although other 
differences remain. 

Stewart v. B. & 0. R. R., 6 App. D. C. 56, fee- 
versed in 168 U. S. 445; j 

Moore v. Pyw r ell, 29 App. D. C. 312. 


In Dennick v. R. R. Co., 103 U. S. 11, plaintiff was 
the administrator appointed in New York and brought 
suit in New York to recover for a death occurring in 
New Jersey. The Supreme Court said, in upholding 
the right to maintain the action: 


‘ i Wherever, by either the common law or the 
statute law of a state, a right of action has be¬ 
come fixed and a legal liability incurred, that 
liability may be enforced and the right of action 
pursued in any court which has jurisdiction of 


such matters and can 
parties.” 


obtain jurisdiction of 


the 
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By section 1301 it is expressly provided that it is to 
be limited to “an injury done or happening within the 
limits of the District of Columbia.” It could hardly be 
contended that an action for wrongful death occurring 
out of the District of Columbia in a jurisdiction where 
no analogue of Lord Campbell’s Act is in force could 
be brought in the District of Columbia. In reading sec¬ 
tion 1301 in conjunction with section 235 and 327 of the 
Code, it is likewise subject to the same construction, 
that is, that this operative force extends only to those 
actions arising within the District of Columbia. Such 

a construction is further fortified by the fact that the 

•/ 

abatement sthtue, section 235, expressly refers to sec¬ 
tion 1301. It would follow from an attempt to har¬ 
monize the District of Columbia statutes that the mere 
fact of survival of an action is neither novel nor shock¬ 
ing since our wrongful death statute recognizes that an 
action for damages may be maintained after a person 
has died. While section 1301 provides only for the sur¬ 
vival insofar as the victim is concerned and does not 
say anything about the right of action surviving the 
death of the wrongdoer there is no provision therein 
that such a cause of action, except local ones, shall not 
survive. See Weaver v. B. & O. R. R. supra. The 
effect of this construction is that the Code of the Dis¬ 
trict of Columbia contains no prohibition against sur¬ 
vival except as to actions arising in the District of Co¬ 
lumbia. 

A supposed public policy prohibiting the mainte¬ 
nance of the action involved in the case at bar cannot 
be read into the District of Columbia statutes in the 
absence of a law making such a prohibition. The Su¬ 
preme Court, in the case of Fullinwider v. Southern 
Pacific Railway, 248 U. S. 409, said: 
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“We may grant, if a policy exists, that it may be 
used to resolve the uncertainty of a law, but it 
cannot be a substitute for a law.” 

i 

i 

No statute in the District of Columbia prohibits the 
maintenance of an action arising out of the District! of 
Columbia against a decedent’s representative in {he 
District of Columbia. These sections can certainly 
have no extraterritorial effect in the light of a question 
involving one of substance and not of procedure. ! 

(2) Recognition of Survival Involves No Interfer¬ 
ence with Either (a) the Social and Moral 
Justice, or (b) the Trial Mechanism of the Dis¬ 
trict of Columbl\. 

i 

i 

Unless there can be found in the statutes of the Dis¬ 
trict of Columbia or in any decision or prevailing moral 
standard any principle or rule which would be shaken 
in a manner as would affect the social justice or stand¬ 
ard of the community there appears no reason, otter 
than the words of the statute itself, being insufficient 
alone and which is concededly contrary to the laws! of 
North Carolina, which should prevent the enforcement 
of an action for personal injuries against a decedent’s 
estate in the District of Columbia. See Northern Pa¬ 
cific R. Co. v. Babcock, infra. For example, had {he 
plaintiff instituted her action in the case at bar for 
property damage such as damage to her automobile 
or to her clothing it would hardlv be contended that 
such an action under the provisions of the District; of 
Columbia Code would not survive against the dece¬ 
dent’s estate. It might then be asked what difference 
in substance, insofar as the social justice and public 
morals of the situation is concerned, is effected by an 
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action for injury to the person of the plaintiff as dis¬ 
tinguished from an injury to her clothing or posses¬ 
sions. 

Furthermore, the matter of survival of a cause of 
action is not strange to the law of the District of 
Columbia, in that Section 1301 does recognize survival 
where the injury results in death. Therefore, the 
mere fact of survival of an action upon a certain con¬ 
dition expressed in the statute after the death of a 
person, which condition does not indicate any real 
policy possessed of any particular moral fiber or social 
justice of this jurisdiction, should not create a differ¬ 
ence in result on the grounds of policy where the con¬ 
dition of death does not exist. 

It seems unnecessary to consider the question of sur¬ 
vival as though it were entirely not recognized by the 
law of the District of Columbia in determining whether 
a conflict between the locus and the forum is so great 
as to impair the local policy. The significance of its 
conditional recognition is that in varying circumstances 
it does exist at the forum. Although this partial recog¬ 
nition is not necessary to justify the application of the 
lex loci it does detract from the argument that the 
difference in statute amounts per se to a violation of 
public policy. 

The cited sections of the D. C. Code are to be read 
together and not separately and if possible are to be 
read in the light of each other. 

Calvert v. Terminal Taxicab Co., 48 App. D. C. 

119; 

Sanford v. Sanford, 52 App. D. C. 315; 

U. S. v. Freeman, 3 How. 556, 11 L. ed. 724; 

U. S. v. Babbit, 1 Black. 55, 17 L. ed. 94. 






imMS 





In the Calvert case, supra, this court said: 

i 

“It is also a rule of construction that all parts 
of the Code in pari materia must be read in the 
light of each other and harmonized wherever 
possible . 9 9 ! 

i 

In determining an alleged contravention of the public 
policy of the forum, a mere difference in law is not the 
decisive test but whether the enforcement of the |lex 
loci would amount to action subversive of the good 
morals or natural justice of the forum. 

In Curtis v. Campbell, 76 F. (2d) 84, death occurred 
in the state of Virginia and suit was brought in Penn¬ 
sylvania. The contention was made that the Virginia 
law should not be enforced in Pennsylvania because its 
construction by the Virginia courts was contrary^ to 
the public policy of Pennsylvania. In holding such a 
difference not to constitute a contravention of the pub¬ 
lic policy of Pennsylvania the court, in an opinion by 
Mr. Justice Wooley, said: 

! 

“The defendant’s position is that the pdlicy 
of the state—the forum of the action—is tb be 
found in its laws; and when a law of the lbcus 
of the action differs from and therefore contra¬ 
venes a corresponding law of the forum, the 
law of the former state will not be enforced. . . 
If this were strictly true, there would be no ques¬ 
tion on the subject, for then the courts of one 
state would, aside from considerations of Com¬ 
ity, never enforce different laws of another state, 
when as a matter of fact the books are full of 
eases where state courts have, without regard 
to their own laws, enforced contracts and per- 
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mitted recovery for torts according to the laws of 
the state where the contracts were made and the 
torts committed. The reason for this brings 
into view the plaintiff’s position where, in this 
case, he seeks under Virginia law recovery in 
a Federal Pennsylvania District, where Penn¬ 
sylvania law is enforced, for a tort committed in 
Virginia. The heart of the matter is that the 
law of the place of a tort gives a 4 right of action ’ 
to one falling within its term; and it does so 
without regard to the residence of the tort¬ 
feasor. In such case ‘the law of the place where 
the right of action was acquired or the liability 
was incurred will govern as to the right of ac¬ 
tion’; Story on Conflict of Laws (9th ed.) 775.” 

The Supreme Court of the United States, in a very 
analogous situation, in the case of Atchison, etc., R. R. 
Co. v. Nichols, 264 U. S. 348, decided the question of an 
alleged conflict in public policy between the laws of 
California and New Mexico. A person vras injured in 
New Mexico where the law provided that the wrong¬ 
doer “should forfeit and pay for every person or pas¬ 
senger so dying, the sum of $5,000. ’ ’ This amount was 
sought to be obtained by suit brought in California 
where the damages recoverable were limited to such an 
amount as were just. In denying the claim of the de¬ 
fendant that the statute of New Mexico was contrary 
to the public policy of California, and in permitting 
recovery, the court said: 



“We do not regard, therefore, the Code of the 
state as expressing the policy of the state to be 
that its courts and the Federal courts sitting in 



the state are to be denied the power to enforce 
the redress given by the law of the state wheRe 
the injury was inflicted, the law not being penal;’’ 

In Patton v. U. S., 281 U. S. 276, the court said: 

l 

4 4 The truth is that the theory of public policy 
embodies a doctrine of vague and variable qual¬ 
ity, and, unless deducible in the given circutn- 
stances from constitutional or statutory provi¬ 
sions, should be accepted as the basis of a 
judicial determination, if at all, only with the 
utmost circumspection. The public policy of ohe 
generation may not, under changed conditions, 
be the public policy of another.” 

The public policy of a jurisdiction is determined by 
its constitution, statutes, judicial decisions and gen¬ 
eral public morals. There is no constitutional ques¬ 
tion of public policy involved in the case at bar nor is 
there any judicial announcement in the District of Co¬ 
lumbia directly in point on the question presented 

herein. j 

It is conceded that the statutes of the two jurisdic¬ 
tions differ, but the mere fact that the right of actipn 
is made to survive in one jurisdiction but not in An¬ 
other is not sufficiently decisive of the public policy 
of the two jurisdictions to prevent one jurisdiction 
from recognizing and enforcing a cause of action which 
arose in the other. A refusal can be justified only in 
cases where the allowance of such action would violate 
the good morals and social justice of the forum. The 
theoretical explanation of this rule which prevents Re¬ 
covery when the law of the place where the cause of 
action arose is contrary to the law of the place where 
the action is brought, is that to do so would amount [to 
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punishing something which the law of the forum does 
not condemn or to seek relief in a case which is con¬ 
demned by the moral standard of the forum. The case 
at bar is not that type of situation. 

Restatement of Conflict of Laws, American Law 

Institute, section 612. 

i 

The principle of comity is suggested by Mr. Justice 
Cardozo in an important New’ York case, Loucks v. 
Standard Oil Company of New York, 224 N. Y. 99, 120 
N. E. 198, w’here it is said: 

“For many years the courts have been feeling 
their way in the enforcement of these statutes. 
A civil remedy for another’s death was some¬ 
thing strange and new, and it did not find at 
once the fitting niche, the proper category, in 
the legal scheme. We need not be surprised, 
therefore, if some of the things said . . . must 
be rejected today. But the truth, of course, is 
that there is nothing sui generis about these 
death statutes in their relation to the general 
body of private international law. We must 
apply the same rules that are applicable to other 
torts; and the tendency of those rules today is 
toward a larger comity, if we must cling to the 
traditional term.” 

In the case of Northern Pacific R. Co. v. Babcock, 
154 TJ. S. 190, 38 L. ed. 958, the Supreme Court of the 
United States quotes from the Herrick case in Minne¬ 
sota, 31 Minn. 11, where the lex loci was applied in an 
action arising in Iowa, as follows: 

“The statute of another state has, of course, 
no extra-territorial force, but rights acquired 
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under it will always, in comity, be enforced, if 
not against the public policy of the laws of the 
former. In such cases the law' of the place where 
the right was acquired, or the liability was in¬ 
curred, will govern as to the right of action; 
while all that pertains merely to the remedy 
will be controlled by the lav T of the state where 
the action is brought. And we think the prin¬ 
ciple is the same, wdiether the right of action be 
ex contractu or ex delicto. 

The defendant admits the general rule to )be 
as thus stated, but contends that as to statutory 
actions like the present, it is subject to the quali¬ 
fication that, to sustain the action, the law 7 of tbe 
forum and the law 7 of the place where the right 
of action accrued must concur in holding that 
the act done gives a right of action. We admit 
that some text-writers—notably, Rorer on in¬ 
terstate Law r —seem to lay dow r n this rule, but 
the authorities cited generally fail to sustain it. 


But it by no means follows that, because the 
statute of one state differs from the lawr of An¬ 
other state, therefore it w'ould be held contrary 
to the policy of the law 7 s of the latter state. 
Every day our courts are enforcing rights under 
foreign contracts where the lex loci contractus 
and the lex fori are altogether different, and yet 
w'e construe these contracts and enforce rights 
under them according to their force and effect 
under the laws of the state where made. ^To 
justify a court in refusing to enforce a right;of 
action which accrued under the law of another 
state, because against the policy of our laws, it 
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must appear that it is against good morals or 
natural justice, or that, for some other such rea¬ 
son, the enforcement of it would be prejudicial 
to the general interests of our own citizens. If 
the state of Iowa sees fit to impose this obliga¬ 
tion upon those operating railroads within her 
bounds, and to make it a condition of the employ¬ 
ment of those who enter their service, we see 
nothing in such a law repugnant either to good 
morals or natural justice, or prejudicial to the 
interests of our own citizens. 

This opinion of the Supreme Court of Min¬ 
nesota is in accord with the rule announced by 
Chief Justice Marshall in The Antelope, 23 U. S., 
10 Wheat. 66 (6: 268). In referring to that 
case in Texas & P. R. Co. v. Cox, 145 U. S. 593 
(36: 829), the court said: ‘the courts of no coun¬ 
try execute the penal laws of another. But we 
have held that that rule cannot be invoked as 
applied to a statute of this kind, which merely 
authorizes a civil action to recover damages for 
a civil injury.’ The rule thus enunciated had 
been adopted in previous cases, and has since 
been approved by this court. Smith v. Co'ndry, 
42 U. S., 1 How. 28 (11:35); The Chinca v. 
Walsh, 74 U. S., 7 Wall. 53, 64 (19:67, 71); 
Dennick v. Central R. Co. of N. J., 103 U. S. 11 
(26:439); National Steam Nav. Co. v. Dyer 
( {e The Scotland”), 105 U. S. 24, 29 (26:1001, 
1003); Huntington v. Attrill, 146 U. S. 670 
(36:1128). Indeed in Texas & P. R. Co. v. Cox, 
supra, Mr. Chief Justice Fuller, speaking for the 
court, said: ‘The question, however, is one of 
general law, and we regard it as settled in Ben- 
nick v. Central R. Co. of N. J.’ ” 
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In American Furniture Mart Bldg. Corp. v. Redmon 
& Co., 1 N. E. (2d) 606, an action was brought in In¬ 
diana on a lease executed and to be performed in 
Illinois, which contained an irrevocable power of at¬ 
torney to confess judgment. Although this provision 
is valid in Illinois, it is void in Indiana, where its exe¬ 
cution is also a misdemeanor. The court rejected the 
argument that enforcement of the contract wouldj be 
subversive of public morals. 

A like attitude was taken by the Circuit Court of 
Appeals for the Third Circuit in Curtis v. Campbell, 
76 F. (2d) 84, where a Federal Court in Pennsylvania 
applied the Virginia measure of damages in a tort 
action which occurred in the State of Virginia despite 
an alleged contravention of Pennsylvania public policy. 

In the Babcock case, supra, in the Supreme Cburt 
of the United States, the plaintiff was killed in Mon¬ 
tana, where there is no limitation of amount of re¬ 
covery in death actions, and suit was brought in Minne¬ 
sota, where the limit is $5,000. The trial court applied 
the Montana law and judgment was entered for $25,000. 
It was claimed that the law of the forum controlled. 
In affirming the judgment, the Supreme Court cfted 
the earlier authorities involving many and varied in¬ 
stances of a conflict of statutes between the locus and 
the forum and held the lex loci to control. The Bab¬ 
cock case has not been departed from by any later deci¬ 
sions of the Supreme Court. 

As stated, procedural as distinguished from substan¬ 
tive matters are governed by the law of the forum. 


Restatement of Conflict of Laws, sec. 585. 

Assuming this distinction, the desirable rule 
adopt, in theory, depends on whether we shall leave 


to 

the 
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right-duty relationship unaffected so far as is pos¬ 
sible by the choice of forum as against a possible slight 
and temporary impairment of the trial mechanism of 
the forum. 

See Cook, Substance and Procedure in Conflict 
of Laws, 42 Yale Law Journal, 333, 337. 

A note reported in 47 Harvard Law Review, 315, 317, 
says: 

“The suggestion is ventured that the right- 
duty relationship of the litigant as recognized by 
the law of the locus should be enforced, unless 
such enforcement would be impossible without 
disturbing the ordinary functioning of the ma¬ 
chinery of litigation in the forum, or unless the 
relationship cannot be proved without violating 
the rules of the forum concerning the com¬ 
petency or evaluation of evidence . . . 

The existence of an obligation on the de¬ 
fendant surely should not depend upon a de¬ 
liberate jurisdictional selection by the plaintiff. 
It is significant that in the converse situation, 
where the locus lias a survival statute and the 
forum none, the majority of courts will enter¬ 
tain the suit . Wrongful death statutes are like¬ 
wise considered in most jurisdictions as affect¬ 
ing substantive rights.” (Italics supplied.) 

In Huntington v. Attrill, 146 U. S'. 657, 36 L. ed. 1123, 
a judgment was obtained in New York against officers 
of a corporation by a creditor of the corporation, for 
making a false certificate of the amount of its paid-in 
capital stock, by virtue of a New York statute render¬ 
ing them liable. The fact that the claim had already 
been reduced to judgment was not deemed important. 
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Maryland refused to recognize the judgment as basM 
on an action not recognizable in that state. The court 
ruled that since the New York statute was not pen^l, 
the judgment was entitled to full faith and credit and 
was enforceable in Maryland. In rejecting the public 
policy argument the court relied upon its earlier de¬ 
cision in Dennick v. Central R. Co. of N. J., 103 U. jS. 
11, 23 L. ed. 439, and Texas P. R. Co. v. Cox, 145 U. 
593,36 L. ed. 829. ! 

Uniformity in the subject of Conflict of Laws is best 
accomplished by delimiting the effect to be given to 
local public policy. A contrary practice would result 
in encouraging designed activities of selection of a 
forum offering the most for the plaintiff in the par¬ 
ticular case. Particularly in the law of torts, where tjtie 
bulk of legal actions is transitory and in view' of modern 
facilities of transportation, a definite policy in favor pi 
analytical scrutiny of the local policy should be adopted 
so that a result may be accomplished to effectually ap¬ 
ply the lex loci, unless the local policy is seriously im¬ 
paired in some general damage or effrontery to tjie 
standards of social justice of the forum. 

(3) As to Full Faith and Credit. 

I 

Article 4, section 1 of the Federal Constitution de¬ 
clares in part that 4 ‘ full faith and credit shall be given 
in each state to the public acts ... of every other state!” 

A state statute is a “public act” within the meaning 
of that clause. 

John Hancock Ins. Co. v. Yates, 299 U. S. 178; 

Bradford Electric Light Co. v. Clapper, 286 U. iS. 

145, 76 L. ed. 1026; 






Modern Woodmen v. Mixer, 267 U. S. 544, 69 
L. ed. 783; 

Aetna L. Ins. Co. v. Dunken, 266 U. S'. 389, 69 
L. ed. 342. 

The decisions of the Supreme Court indicate that 
the courts of the various states are not free, in the field 
of conflict of laws, to refuse to apply the proper law 
of the locus merely because of their public policy or a 
local statute contrary to the right involved, and to ap¬ 
ply their own lav r , but that the Constitution places cer¬ 
tain restrictions and limitations upon their power in 
this regard. 

Hartford Accident etc. Co. v. Delta & Pine 
Land Co., 292 U. S. 143, 78 L. ed. 767; 

Home Ins. Co. v. Dick, 281 U. S. 397, 74 L. ed. 
926; 

New York Life Ins. Co. v. Dodge, 246 U. S. 357, 
62 L. ed. 772; 

New’ York Life Ins. Co. v. Head, 234 U. S. 149, 
58 L. ed. 1259; 

Western Union Tel. Co. v. Brown, 234 U. S. 542, 
58 L. ed. 1457. 

The recognition by the courts of the District of Co¬ 
lumbia that parties by their conduct may subject them¬ 
selves to certain rights and obligations arising under 
the laws of a sister state, does not amount to an extra¬ 
territorial application of the law’s of such sister state 
creating the obligation. 

See Bradford Electric Light Co. v. Clapper, 
supra. 

See Young v. Masci, 289 U. S. 253, 77 L. ed. 1158, 
where the court held that the owner of an automobile. 



sued in New Jersey, was liable under the terms of aj 
New York statute, the lex loci, which made him liable I 
as the owner without having any connection with the | 
operation of it, although no such principle of liability j 
was in force in New Jersey. 

See also, John Hancock Insurance Co. v. Yates, 299 
U. S. 178, where the Supreme Court reversed a judg¬ 
ment of the Supreme Court of Georgia in an action onj 
a life insurance policy made in New York where a New 
York statute automatically avoided a policy if mis¬ 
representations were made in the application, whereas 
by Georgia law such a question was for the jury to de¬ 
termine whether the misrepresentation was material- 
The court said: 

“Because the statute is a 4 public act*, faith 
and credit must be given to its provisions as 
fully as if the materiality of this specific mis¬ 
representation in the application, and the conn 
sequent non-existence of liability, had been 

declared by a judgment of a New York court.”! 

| 

In the Clapper case, supra, the Supreme Court 
held that a defense available by the law of Vermont 
where the contract relationship between master and 
servant was created was available to a defendant sued 
in a Federal court in New Hampshire which did notj 
provide such defense. In applying the law of the place 
where the relationship was created the court said that 
no public policy of New Hampshire prejudicial to thej 
interests of its citizens existed and, therefore, full 
faith and credit was to be given to the Vermont statute. 
The case involved a Workmen’s Compensation suit in| 
New Hampshire arising out of an employment in Ver¬ 
mont, -where the New Hampshire statute permits an 
employee to elect after an injury to sue for damages 
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as at common law, whereas the Vermont statute does 
not make such provision. Judgment for the employee 
under the election to sue as at common law under the 
law of the forum was reversed by the Supreme Court. 
In an opinion by Mr. Justice Brandeis, it was said, at 

p. 160: 

“It is true that the full faith and credit clause 
does not require the enforcement of every right 
conferred by a statute of another state. There 
is room for some play of conflicting policies. 
Thus . . . might be denied relief because the 
forum fails to provide a court with jurisdiction 
of the controversy ... or because it fails to 
provide procedure appropriate to its determina¬ 
tion ... or because the enforcement of the 
right conferred vrould be obnoxious to the public 
policy of the forum ... or because the lia¬ 
bility imposed is deemed a penal one . 9 9 

An analysis of the foregoing quotation giving in¬ 
stances of a possible play of conflicting policies, in re¬ 
gard to its application to the case at bar, tends to 
establish the following conclusions: 

(1) As to the failure of the forum to provide a court 
with jurisdiction of the controversy;—An action for 
damages for personal injuries as in the declaration 
herein contained is properly cognizable within the 
jurisdiction of the lower court since analogous local 
cases come within the jurisdiction of that court. 

(2) As to the failure to provide procedure appropri¬ 
ate to the determination of the foreign right;— the 
action is one for an in personam judgment the award 
and enforcement of which is adequately and completely 
provided for in the existing machinery of the local 
courts. 





(3) As to the liability being penal;—this is not such 
a case. 

James-Dickenson Farm Mortg. Co. v. Harry, 273 
U. S. 119, 71 L. ed. 569; 

Huntington v. Attrill, 146 U. S. 657, 36 L. ed. 
1123. 

(4) As to whether the enforcement of the right con- ! 
ferred by the lex loci would be obnoxious to the public 
policy of the forum;—the nature of the action is not 
one prejudicial to the interests of the general citizenry 
of the District of Columbia nor to any established 
moral standard of social justice. The cause of action | 
does not amount to the creation of an entirely new right! 
but is a statutory removal of a common lavr bar, pos¬ 
sessed of no greater supporting social fiber than is in- j 
volved in an ordinary modern guest statute or the ap- j 
plication of the family car doctrine in automobile cases. I 
The cases cited under this proposition by Mr. Justice! 
Brandeis include the following: 

(a) Bothwell v. Buckbee, 275 U. S. 274, 72 L. ed. 
277, was an action by a foreign insurance company in¬ 
stituted against a defendant in Minneapolis to recover 
an assessment made upon the insured pursuant to a 
policy of strike insurance issued by the company. The 
defense interposed was that the company did not com- j 
ply with the Minnesota laws before waiting the policy j 
requiring it to file a financial statement, power of at¬ 
torney to accept service and license for its solicitors. 
The company mailed the application to Minnesota 
where the insured executed it and mailed check with 
the application to the company’s office in Maryland. 
Cases holding that the contract was made in Maryland 
were not applicable because the Minnesota statute pro- 


hibited certain acts involved in the contract which were 
to be performed in Minnesota. Minnesota had the 
right to prohibit the company from doing business in 
that state without first complying with certain condi¬ 
tions and could refuse the aid of its courts in a viola¬ 
tion of those conditions. The company and its solicitor 
were both subject to punishment for violating the 
Minnesota law and consequently the alleged contract 
was held to be tainted with illegality. 

(b) Union Trust Co . v. Grosman, 245 U. S. 412, 62 
L. ed. 368, denied liability in Texas, the domicile of a 
married woman for a continuing guaranty of her hus¬ 
band’s note executed in Illinois where such guaranty 
imposed liability. The policy of Texas was held to be 
opposed to an obligation of this kind and, since the 
guaranty was made in the likelihood of enforcement 
at her domicile, it was held that no liability attached 
thereto. The decision evinces a case of strong policy 
at the forum which, however, would have resulted ap¬ 
parently had the defendant been a resident of some 
state other than Texas. 

(c) Bond v. Hume, 243 U. S. 15, 61 L. ed. 565, came 
up on certificate from the 5th Circuit as to whether the 
enforcement in Texas of a New York contract for the 
sale of cotton for future delivery w^as prevented by a 
Texas statute against futures. The court held that 
since the contract was made in New York where it was 
valid, the policy of the State of Texas against such 
contracts would not prevent their enforcement in 
Texas, since although the Texas statute against futures 
was a criminal one, it was limited to contracts arising 
in Texas and although declaratory of a public policy it 
was not of such severity, because of certain statutory 
conditions, as to prevent enforcement in the state. It 
was there argued that the Texas policy was strong in 
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its criminal nature and, therefore, a definite policy 
against futures existed in the state. The court did not 
find it necessary to decide this question, since the case ! 
arose on demurrer and the Texas statute did in some 
instances permit future trading on certain conditions. 

(d) Converse v. Hamilton, 224 U. S. 243, 56 L. ed. 
749, upheld the right of a Minnesota receiver to sue 
two of its stockholders in Wisconsin to assert a double 
liability not recognized by the law of the forum. “The 
subject to which chapter 272 is addressed is peculiarly! 
within the regulatory power of the state of Minnesota; i 
so much so that no other state properly can be said| 
to have any public policy thereon. And what the law! 
of Wisconsin may be respecting the relative rights andj 
obligations of creditors and stockholders of corpora-! 
tions of its creation, and the mode and means of en-' 
forcing them, is apart from the question under con-j 
sideration . 9 ’ 

That the liability of stockholders for double assess¬ 
ment is to be determined by the law of the state creating 
the bank has been held by this court in Hamilton v. 
Otfutt, 64 App. D. C. 385. See also Hamilton v. Berg^ 
ling, 66 App. D. C. 83. 

On the question of public policy the Supreme Court 
in the Clapper case, supra, said further: 

“Moreover, there is no adequate basis for the 

I 

lower court’s conclusion that to deny recovery 
would be obnoxious to the public policy of NeW 
Hampshire. No decision of the state court ha^ 
been cited indicating that recognition of th^ 
Vermont statute would be regarded in Nevf 
Hampshire as prejudicial to the interests of its 
citizens. In support of the contention that the 
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provision of the Vermont Act is contrary to the 
New Hampshire policy, it is urged that New 
Hampshire’s compensation law is unique among 
workmen’s compensation acts in that it permits 
the injured employee to elect, subsequent to in¬ 
jury, whether to bring a suit based upon negli¬ 
gence or to avail himself of the remedy provided 
by the Act; and that the legislature of New 
Hampshire has steadily refused to withdraw this 
privilege. But the mere fact that Vermont leg¬ 
islation does not conform to that of New Hamp¬ 
shire does not establish that it would be obnox¬ 
ious to the latter’s public policy to give effect to 
the Vermont statute in cases involving only the 
rights of residents of that state incident to the 
relation of employer and employee created 
there.” 

So in the present case, the defendant cannot point 
to any binding judicial determination that to enforce 
the right of survival claimed under the laws of North 
Carolina is regarded as prejudicial to the interests of 
the residents of the District of Columbia, and the argu¬ 
ment that such public policy can be found in the stat¬ 
utes of the District, which relate solely to causes of 
action arising in the District, is a non sequitur. 

CONCLUSION. 

As a practical matter plaintiff’s only possible relief 
is obtainable in the District of Columbia. If the deci¬ 
sion below is upheld plaintiff is left without relief. 
The administrator in the District of Columbia is not 
subject to service of process in North Carolina. To 
affirm would amount to awarding a windfall. 



It is respectfully submitted that the provisions ofj 
the District of Columbia Code providing for abated 
ment apply only to causes of action arising in the Disi 
trict of Columbia and have no extraterritorial effect} 
that to give effect to survival under the North Carolina 
law impairs no public policy in the District of Colum¬ 
bia, certainly no such substantial policy as would affect 
the public morals or social justice of the District oi: 
Columbia; that the weight of authority favors recogni^ 
tion of survival as it exists at the locus; and, such 
recognition is mandatory under the Constitution. 

Upon the reasons assigned and authorities cited, i£ 
is respectfully submitted that the demurrer to the 
declaration should have been overruled and, accord¬ 
ingly, the judgment below should be reversed and re¬ 
manded for further proceedings. 

i 

i • 

Respectfully submitted, 

. 

Alvin L. Newmyer, 

David G. Bress, 

Attorneys for Appellant . j 





IN THE 


SJntteb States; Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 6982. 


Leola Woollen, Appellant , 


Eugene H. Lorenz, Administrator of the Estate of 
Clarence B. Seal, Deceased, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


Henry I. Quinn, 

Attorney for Appellee , 
Eugene E . Lorenz , Administrator of 
the Estate of Clarence B. Seal , Deceased . 



Press ok Byron S. Adams. Washington. D. C. 






IN THE 


States Court of appeals | 

FOR THE DISTRICT OF COLUMBIA. 


No. 6082. 


Leola Woollen, Appellant, 

I 

V. 

Eugene H. Lorenz, Administrator of the Estate Of 
Clarence B. Seal, Deceased, Appellee. 
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STATEMENT OF CASE. 

I 

This appeal presents but a single question, namely, 
whether a suit may be maintained in the District pf 
Columbia by a resident of North Carolina against tiie 
administrator of the estate of a deceased District of 
Columbia resident to recover for personal injuries Al¬ 
leged to have been inflicted in North Carolina by the 
negligent act of the decedent. 

The statutory law of North Carolina provides that a 
cause of action for personal injuries survives the death 
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of the tortfeasor, and the Code of Laws for the District 
of Columbia provides that such a cause of action shall 
not survive and that an executor or administrator is 
not liable to be sued in an action for injuries to the 
person. 

The Declaration charged that the decedent negli¬ 
gently operated his automobile in the State of North 
Carolina, while plaintiff was a guest in said automobile, 
and that his negligent operation caused her to suffer 
certain injuries; that the law of North Carolina pro¬ 
vided that a cause of action such as was asserted by the 
plaintiff survived against the decedent’s estate. To 
this Declaration a Demurrer was interposed on the 
ground that the law of the District of Columbia gov¬ 
erned and that under said law this action could not be 
maintained. 

ARGUMENT. 

Recovery on a claim for damages for personal injuries 
will not be permitted when the law of the forum 
does not permit the personal representative of the 
decedent to be sued on such claim, even though 
the claim survives the death of the tortfeasor by 
the law of the place of wrong. 

Appellant’s brief is devoted principally to the dis¬ 
cussion of questions about which there is no dispute. 
Appellee does not deny the general rule that the sur¬ 
vival of the cause of actions is determined by the lex 
loci, that survival is a question of substance and not of 
procedure, and that revival cases are to be distin¬ 
guished from those presenting the question of sur¬ 
vival. Neither should we concern ourselves with the 
question of full faith and credit. The issue presented 
is a simple one and not nearly so complicated as appel- 
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i 

i 
i 

I 

j 

lant’s brief would seem to indicate. This issue is en¬ 
compassed in the question,—How can the right claimed 
by the plaintiff be enforced in the District of Columbia 
when its Code of Laws expressly states that the admik- 
istrator cannot be sued for such purpose? Title 20, 
Section 251 of the Code of Laws for the District bf 
Columbia (1929), provides, 

“Executors and administrators shall have fiill 
power and authority to commence and prosecute 
any personal action at law or in equity which the 
testator or intestate might have commenced aiid 
prosecuted, except actions for injuries to the per¬ 
son or to the reputation; and they shall also be lia¬ 
ble to be sued in the Supreme Court of said District 
in any action at law or in Equity, except as afore¬ 
said, which might have been maintained againjst 
the deceased; and they shall be entitled to or ah- 
swerable for costs in the same manner as the de¬ 
ceased would have been, and shall be allowed fbr 
the same in their accounts, unless it shall appekr 
that there were not probable grounds for institut¬ 
ing or defending the suits in which judgments br 
decrees shall have been given against them. (Mkr. 
3,1901, 31 stat. 1241, c. 854, sec. 327; June 20, 1902, 
stat. 529, c. 1329).” j 

The language of this section of the Code is ve^y 
plain, and it is to be noted that there are no words of 
limitation in the denial of the liability of the adminis¬ 
trator to be sued in an action for injuries to the persdn. 
The Code does not say that the administrator shall be 
liable to be sued in certain actions except actions fnr 
injuries to the person where such injuries are received 
in the District of Columbia; it does not say that he shgll 
be liable to be sued for injuries to the person when said 
injuries are received outside of the District of Colum- 
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bia; but it does say that he shall be liable to be sued in 
any action at law, “except actions for injuries to the 
person. ” If it had been the intention of the law makers 
to permit executors and administrators to be sued in 
actions for injuries to the person when such injuries 
were inflicted outside of the District of Columbia while 
refusing to permit them to be sued for such injuries re¬ 
ceived in the District of Columbia, the employment of a 
few simple words of the English language would have 
accomplished that result. What does the Code mean 
when it savs, “And they shall also be liable to be sued 
in the Supreme Court of the said District of Columbia 
in any action at Law or in Equity, except as aforesaid, 
which might have been maintained against the de¬ 
ceased Do not the words, “Any action at Law— 
which might have been maintained against the de¬ 
ceased/ ’ cover all actions which might have been 
brought against the decedent whether the cause of ac¬ 
tion arose in or outside of the District of Columbia? 
If this question is answered in the affirmative are we 
not then bound to conclude that the words “Except as 
aforesaid’’ apply to actions for injuries to the person 
whether the cause of the action arose in or outside of 
the District of Columbia ? It is respectfully submitted 
that the only right answer to these questions destroys 
the single pertinent contention made in the brief of 
the appellant, namely, that the District of Columbia 
Code provisions apply only to causes of action arising 
in the District of Columbia. And this analysis of the 
provisions of the District of Columbia Code is sup¬ 
ported by reason and the following 




AUTHORITIES. 


In the case of Herzog v. Stern (1934) 264 N. Y. 37 j), 
191, N. E., 23 (petition for writ of certiorari denied by 
the Supreme Court of the United States in 293 U. 
597, 79 Law Ed. 690), the identical question presented 
here was considered and decided. The facts were the 


same and the Code and statutory provisions of the 
forum and loci were practically identical. The plain¬ 
tiff sustained personal injuries in the State of Vir¬ 
ginia and the Virginia Law provided that such a cause 
of action should not abate by the death of the wrong¬ 
doer. Suit was brought in the State of New Yotk 
where the statutory provisions were as follows: 


11 Actions for wrongs, by or against executors 
and administrators. For wrongs done to the prop¬ 
erty, rights or interests of another, for which ^n 
action might be maintained against the wrongdoer, 
such action may be brought by the person injured, 
or after his death, by his executors or administra¬ 
tors, against such wrongdoer, and after his death 
against his executors or administrators, in the 
same manner and with the like effect in all re¬ 
spects, as actions founded upon contracts. Tliis 
section shall not extend to an action for personal 
injuries, as such action is defined in section thirfy- 
seven-a of the general construction law; except 
that nothing herein contained shall affect the right 
of action now^ existing to recover damages for in¬ 
juries resulting in death.’’ 


It is apparent from the above quoted section of the 
New York Statute that, although phrased differently, 
it was identical in scope with the provisions of the Dis¬ 
trict of Columbia Code. The New York Court in iits 
opinion admitted that the general rule v 7 as that the 
survival of a claim for damages for injury to the pier- 
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son was determined by the law of the place of wrong, 
but said, however, that the question was not whether 
the cause of action created by the Laws of the State of 
Virginia survives the death of the wrongdoer, but 
whether the laws of the State of New York permitted 
the representative of the deceased wrongdoer to be 
sued on such a claim. The Court further said: 

This State has undoubted power to determine 
the devolution of the property of a deceased resi¬ 
dent and how such property shall be administered. 
It determines upon what claims a suit may be 
brought 1 against the representatives of the dece¬ 
dent, and payment to be enforced out of the assets 
of the estate. A transitory cause of action may 
constitute a property right. It may even be re¬ 
garded as a vested right against the wrongdoer. 
There can, however, be no vested right to enforce 
a claim for damages out of the property of a de¬ 
ceased resident of this State unless there is a law 
which permits the property of such a decedent to 
be applied upon the claim. * * * 

The rights and obligations of executors and ad¬ 
ministrators appointed by our courts are defined 
by our law, and our courts are without jurisdiction 
to grant a judgment binding on the executors or 
administrators appointed here unless our law’ 
makes provision for such actions against execu¬ 
tors or administrators. 

Each State may define the rights and obligations 

of those who come within its territorial bounds, 

and cornitv will ordinarily cause the sister States 
* ** 

to permit the enforcement of such rights and ob¬ 
ligations against their residents by resort to their 
courts, but no State has any power to provide that 
such rights and obligations may be enforced out 
of the property of a deceased wrongdoer in the 
possession of executors or administrators ap¬ 
pointed by the courts of another State. 



Here comity does not determine the jurisdiction 
of the courts of the decedent’s domicile. The 
Courts are without jurisdiction, because neither 
common law nor statutory law provides for the 
maintenance of any action for personal injuify 
against the executors or administrators of a de¬ 
ceased wrongdoer. * * * | 

The result would not, however, I think, be dif¬ 
ferent if the question were really one of comitjy, 
for comity depends upon the public policy of this 
State when it provided that no action for personal 
injuries may be maintained against the executors 
or administrators of a decedent who resided in 
this Slate. A rule that would permit the depletion 
of the estate of a deceased resident through en¬ 
forcement of claims for damages for personal in¬ 
juries sustained outside of the State where the 
Legislature has denied such remedy for injuries 
within the State seems to me unreasonable ahd 
sustained bv no authoritv outside of the Minnesota 

V %/ 

cases.” | 

I 

And in Dougherty v. Gutenstein, 10 F. Supp. 732, 
781, the Court had under consideration the question 
as to whether a suit for personal injuries alleged to 
have been inflicted in New Jersey by the negligent ac¬ 
tion of a New York decedent could be maintained in a 
Federal Court sitting in New York against the New 
York Administrator of the said decedent. After Ire- 
viewing the New York Statute, and the decision in 
Herzog v. Stem, supra, the Court said: 

“But it is equally clear that a cause of action 
arising in one jurisdiction will not be enforbed 
in another, where maintenance of a suit on the 
cause of action is offensive to the public policy 
of the latter. See Texas & Pacific R. Co. v. Oox, 
145 U. S. 593, 605, 12 S. Ct. 905, 36 L. Ed. 829; 
Huntington v. Attrill, 146 U. S. 657, 670, 13 S. jCt. 
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224, 36 L. Ed., 1123; Stewart v. Baltimore & Ohio 

R. Co., 16S U. S. 445, 448, 18 S. Ct. 105, 42 L. Ed. 
537. And the decisions of the state court of last 
resort of the state where suit is brought settle 
the public policy of the state and will be taken as 
the guide in suits brought in the federal court sit¬ 
ting in that state. Parker v. Moore, 115 F. 799 
(C. C. A, 4), certiorari denied 187 U. S. 644, 23 S. 
Ct. 844, 47 L. Ed. 347; Gallagher v. Florida East 
Coast R. Co., 196 F. 1000 (D. C. N. Y.). 

The New York Legislature has enacted that no 
action for personal injuries caused by the de¬ 
ceased shall be brought against his personal rep¬ 
resentatives. The highest court of the state has 
decided that the force of this statute is not merely 
to bar action for personal injuries inflicted by 
act of a decedent within the state, but is to bar 
suits for personal injuries wherever inflicted by 
a decedent; that the statute is declarative of a 
settled public policy of the state that no part of 
a decedent’s estate shall go to pay for personal 
injuries caused by him. In a federal court sitting- 
in New York, the local statute must be given the 
effect attributed to it by the court of last resort 
of that state, as if the state court’s decision were 
literally incorporated into the statute. 

Burng Mortgage Co. v. Fried, 292 U. S. 487, 54 

S. Ct. 813, 78 L. Ed. 1380, 92 A. L. R. 1193. The 
consequence is that a suit against an administra¬ 
trix appointed by the New York courts to recover 
for personal injuries resulting from negligence of 
the decedent mav not be maintained in the District 
Court for the Southern District of New York, 
even though the injuries were inflicted in a state 
where the law is that such an action shall not die 
with the alleged wrongdoer. 

This result is in line with the rule laid down in 
Restatement of Conflict of Laws, 390, and with 
the qualification set forth in comment (b) under 
the section. Section 3900 reads: ‘Whether a claim 


i 
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for damages for a tort survives the death of the 
tortfeasor or of the injured person is determihed 
by the law of the place of wrong. 

In comment (b) under the section it is stated: 
‘If the claim for damages for injury survives the 
death of the injured person or the wrongdoer, j as 
the case may be, by the law of the place of wrohg, 
recovery may be had upon it by or against the 
representative of the defendant, provided the l^w 
of the state of forum permits the representative 
of the decedent to sue or be sued on such a claim. 
Without such power created by the law of the 
state of suit, no recovery can be had (see Sections 
507 and 512.) ’ 

j 

See also Whitting v. Bennett , 77 F. 271, Texad <& 
R. R. Co. v. Richards , 68 Texas 375, Restatement of 
Conflict of Laws, Section 390 and comment (b) unctler 
said section. 

The weakness of the contention made by appellant 
lies in the fact that he fails to recognize that the Abate¬ 
ment Statute of the District of Columbia (Title |24, 
Section 31 Code of Law District of Columbia (1923)), 
is fortified by Title 29, Section 251 of the same Cdde, 
which contains a prohibition of suit for personal in¬ 
juries against a District of Columbia Administrator 
and thus deprives the Courts of the District of Co¬ 
lumbia of the jurisdiction to grant a judgment agaipst 
the administrator in such an action. Herzog v. Stern, 
264 N. Y. 379, Dougherty v. Gutenstein , 10 F. Sujpp. 
782, 784. And further that the instant case presents 
a situation to be covered by the language of Mr. Jus¬ 
tice Brandeis in his opinion in Bradford Electric Light 
Company v. Clapper , 286 U. S. 145, 76 L. ed. 1026, 
cited in appellant’s brief, when he stated that in the 
play of conflicting policies relief might be denied, 
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“Because the forum fails to provide a Court with 
jurisdiction of the controversy * * * or because it 
fails to provide precedure appropriate to its destina¬ 
tion * * * or because the enforcement of the right con¬ 
ferred would be obnoxious to the public policy of the 
forum.” 

CONCLUSION. 

The Code of Laws of the District of Columbia hav¬ 
ing expressly denied the right to bring any action at 
Law for personal injuries resulting from the alleged 
wrong doing' of his decedent, it is respectfully sub¬ 
mitted that the District Court of the United States for 
the District of Columbia had no jurisdiction to enter¬ 
tain such an action or to enter a judgment thereon 
against the defendant administrator, and that the ac¬ 
tion of the lower Court in sustaining the Demurrer 
to the Declaration was right and should be affirmed. 

Henry I. Quinn, 

Attorney for Appellee, 
Eugene II. Lorenz, Administrator of 
the Estate of Clarence B. Seal, Deceased. 









